I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 7
GLENN DOUGLAS HOBBS and )
DRI NDA SUE HOBBS, )
) No. BK 87-40103
Debtor(s). )
FRU T BELT SERVI CE COVPANY, )
a Cooperative Associ ation, ) ADVERSARY NO.
and a Corporation, ) 87-0088
)
Plaintiff(s), )
)
V. )
)
GLENN DOUGLAS HOBBS and )
DRI NDA SUE HOBBS, )
)
Def endant (s) . )
ORDER

This matter is before the Court on a conplaint to deterni ne
di schargeability of a debt filed by Fruit Belt Service Conpany
("plaintiff") agai nst debtors @ enn and Dri nda Sue Hobbs ("debtors").
The relevant facts are as foll ows:

Plaintiff is a creditor of defendants. Until 1984, debtors
pur chased supplies fromplaintiff onaccount. 1n 1984, plaintiff filed
a |l awsuit agai nst debtors inthe Circuit Court of Johnson County,
I11inois for the anbunt debtors then owed plaintiff onaccount. On
Decenber 3, 1984, the parties entered into aconsent judgnent wher eby
debtors agreed to pay plaintiff $23,549. 04 plus nine (9% percent
interest within one year of the date of judgnmentAfter debtors
fail ed to make the required paynent, plaintiff filedacitationto

di scover assets inthe Johnson County Circuit Court on July 18, 1986.



A hearing on the citation was held on
Sept enber 29, 1986, and on Cctober 1, 1986, the court entered an order
requiring debtors to pay plaintiff $5,000. 00 out of the proceeds of an
appr oxi mat el y $20, 000. 00 Conservati on Reserve Program("CRP") paynent
debtors weretoreceivein October, 1986. The order al so required
payment to plaintiff withinfourteen days of debtors' receipt of the
CRP paynment.

I n Cct ober of 1986, debtors recei ved a CRP paynent of $20, 070. 00.
The paynent was i nthe formof commodity recei pts which plaintiff was
willing to accept in |ieu of cash.

| nst ead of turning $5, 000.00 of the CRP paynent over to plaintiff,
debt ors used the noney for living expenses, to pay off bills andto
repay some unsecured | oans. Debtor denn Hobbs told plaintiff's
general manager, Rex Wight, that he had exchanged the comodity
receipts for "corn standing in the field" and that he woul d pay
plaintiff the $5,000.00 after the corn was harvested and market ed.

Debt or s made one paynent to plaintiff of $362. 50 on Decenber 11,
1986. Included with the paynment was a note fromd enn Hobbs whi ch
stated: "We will send paynents as soon as corn is received."
Pl ai ntiff never recei ved any ot her paynents fromdebtors. On February
17, 1987, debtors filed their petition under Chapter 7 of the
Bankruptcy Code.

The present adversary conpl ai nt to determ ne di schargeability of
a debt was filed on May 8, 1987. Init, plaintiff clainsthat debtors’
failuretoturn over the $5,000.00 as ordered by the state court was

wi || ful and malicious conversionof plaintiff's property and that, as
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aresult, the $5, 000. 00 debt shoul d be found t o be nondi schar geabl e
pursuant to 8523(a)(6). At the hearing, plaintiff nodified the amount
of its nondi schargeability request to $4,637.50to take i nto account
debtors' Decenber 11, 1986 paynent of $362.50.

I n response, debtors argue they did not cause a "wi |l ful and
mal i cious injury” to plaintiff because plaintiff did not have an
ownership interest in the CRP paynment when debtors failed to pay
$5, 000. 00 of the paynent to plaintiff as ordered by the state court.
Debtors further argue that evenif the Court weretofindplaintiff did
have an ownership interest, debtors' actions were not willful and
mal i ci ous so as to make the debt nondi schargeabl e under 8523(a)(6).

Section 523(a)(6) of the Bankruptcy Code provides, in pertinent
part:

(a) Adischarge under section 727...0of thistitle
does not di scharge an i ndi vi dual debtor fromany
debt -
(b) for willful and malicious injury by
the debtor to another entity or to the
property of another entity.

The phrase "wi | | ful and malicious injury” asusedinthis section also

appliestow |l ful and malicious conversion. First National Bank of

Red Bud v. Kinrzey, 761 F. 2d 421, 424 (7th Gr. 1985); In re Hopkins, 65

B.R 967, 970 (Bankr. N.D. I'll. 1986); Inre Meyer, 7 B.R 932, 933

(Bankr. N.D. Ill. 1981). 1In the present case, this Court nmnust
det er mi ne whet her debtors' failure to pay $5, 000. 00 of t he CRP paynent
toplaintiff anounted to conversion and, if so, whet her their actions
were willful and malicious.

Acitationto discover assets under Ill.Rev. Stat., ch. 110, Y2-
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1402 creates a |l i en whi ch attaches to any personal property di scovered
pursuant tothecitation. |Inre Dean, 80 B.R 932, 934 (Bankr. C. D.
[1l1. 1987); I nre Foluke, 38 B.R 298, 301 (Bankr. N.D. 111. 1984); In

re Stoner Investnents, Inc., 7 B.R 240, 241 (Bankr. N.D. 1I1.

I nthe present case, not only was there the i ssuance and servi ce
of acitation proceeding, there was al so a turnover order,i.e., the
order of October 1, 1986, ordering debtors to pay $5, 000. 00 of their
CRP paynent to plaintiff. Oncethe turnover order was entered, debtors

| ost all interest inthat $5,000.00. Inre Dean, supra, 80 B. R at

934. Debtors' use of that noney to pay bills and ot her expenses rat her
thanturningit over toplaintiff anountedto aconversion. The only
remai ni ng question, then, i s whether debtors' actions werew ||ful and
mal i ci ous, thereby rendering the debt nondischargeabl e under
8§523(a) (6).

Inthe case of Inre Nelson, 35 B.R 766 (N.D. Ill. 1983), the

court held that a "willful and malicious injury" under 8523(a)(6)
"means a del i berate or intentional act in whichthe debtor knows his
act woul d harmthe creditor's interest and proceeds inthe fact of the

know edge. " 1d. at 776. See also, Inre Krause, 44 B. R. 159 ( Bankr.

N.D. I'll. 1984). Thereis noneedto showspecific malice onthe part
of the debtor under 8523(a)(6). "Inpliedmalice, which my be shown by

the acts and conduct of the debtor in the context of their surroundi ng

circunst ances, is sufficient under ...8523(a)(6)." St. Paul Fire &

Mar i ne | nsurance v. Vaughn, 779 F. 2d 1003, 1010 (4th cir. 1985), citing

1980) .

In re Nel son, supra. See also, In re Hopkins, supra, 65 B.R at 972.

I nthe present case, debtor @ enn Hobbs admtted t hat he used al |
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t he proceeds of the CRP paynent to pay bills rather than pay $5, 000. 00
of the payment to plaintiff. Thus, Hobbs' actions were willful as

definedin 8523(a)(6). See, Inre Hopkins, supra at 972. That Hobbs'

actions were also malicious is evidenced by the fact that when he
failedto pay $5,000. 00 of the CRP paynent to plaintiff, heinjured
plaintiff by deprivingit of its funds. Furthernore, the fact that
Hobbs liedto plaintiff's manager, Rex Wi ght, by telling Wight that
t he had exchanged t he CRP paynent for "corn standinginthe field" when
he had i n fact spent the noney shows that he was aware that hi s actions
wer e wrong.

Upon revi ewof the facts herein, the Court concl udes that debtors
willfully and maliciously convertedplaintiff's property withinthe
meani ng of 8523(a)(6).

| T1S THEREFORE ORDERED t hat t he debt of debtors @ enn and Dri nda

Sue Hobbs is nondi schargeable in the amount of $4,637.50.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: April 8, 1988




